WLEERN\ESS WATCH
CREGON NATURAL RESOURCES GOUNA L, ET AL

| BLA 94-842, 94-903 Deci ded January 30, 1998

Appeal s froma Deci sion Record/ FH nding of No Sgnificant Inpact of the
Area Manager, Andrews Resource Area, Oegon, Bureau of Land Managenent,
approvi ng construction of a tenporary fence between grazing allotnents in a
W | derness study area. (R 026-93-48.

Afirned.

1.

Environnental Quality: Environnental S atenents--
Federal Land Policy and Managenent Act of 1976:
WI der ness-- G azing and G azi hg Lands--Nati onal
Environnental Policy Act of 1969: Environnent al
Satenents

The BLM's approval of construction of a tenporary fence
between grazing allotnments wthin a w | derness study
area is not inviolation of section 102(2)(Q of the
National Environnental Policy Act of 1969, as anended,
42 US C 8§ 4332(2)(Q (1994), where BLM adequat el y
consi ders the environnental i|npacts of such activity
and al|l appropriate alternatives.

Federal Land Policy and Managenent Act of 1976:
WI der ness-- G azing and G azi ng Lands

The BLM's approval of construction of a tenporary fence
between grazing allotnments wthin a w | derness study
area viol ates neither the noni npai rnent nandate of
section 603(c) of the Federal Land Policy and
Managenent Act of 1976, 43 US C § 1782(c) (1994), nor
appl i cabl e BLM pol i cy, where BLM proper|y det er m nes
that the fence wll protect and enhance the w | derness
val ues of that area
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APPEARANCES.  Joseph F. H ggins, Chairnan, Pacific Northwest Chapter,

WI derness Wdtch, Portland, Oegon, for WIderness Vétch; Mirk Hibbard,
Esq., Oegon Natural Resources ouncil, Eugene, Oregon, for Oegon Natural
Resources Gouncil, et al.; E Davis, TomJ. Davis Livestock, Inc.,
Princeton, Oegon, for Intervenor TomJ. Davis Livestock, Inc.; Donald P.
Lawton, Esg., dfice of the Regional Solicitor, US Departnent of the
Interior, Portland, Oregon, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE KELLY

WI derness Vtch (WY (1BLA 94-842) and the Oregon Natural Resources
Qounci |, Qegon Natural Desert Association, and Serra dub, Gegon Chapter
(O\NRG collectively) (1BLA 94-903) have appeal ed froma Deci sion Record
(DR/FHnNnding of No Sgnificant Inpact (FONS) of the Area Manager, Andrews
Resource Area, Oregon, Bureau of Land Managenent (BLMNV), dated August 24,
1994, approvi ng construction of the Wiskey HII Fence on public |ands.

The fence is located wthin the Alvord Peak w | derness study area (VEA
(No. AR 2-83), which is being considered by Gongress for designation as a
W | derness area, pursuant to the WIderness Act, as anended, 16 US C 88
1131-1136 (1994).

By OQder dated Novenber 2, 1994, the Board granted WVs request to
stay the effect of the Area Manager's August 1994 DR FONS, pending the
disposition of its appeal. Subsequently, in response to BLMs request, we
consol idated the two appeal s by O der of March 30, 1995. TomJ. Davis
Li vestock, Inc. (TID, the permttee for the Carl son Geek Al otnent, seeks
tointervene in this proceedi ng because of its interest in the fence. That
request is granted.

The DR FONS was based on an Environnental Assessnent (EA) (Nb.
(R 026-93-48), which consi dered the envi ronnental consequences of
constructing the fence and alternatives thereto. In the FONS, the Area
Manager concl uded that, given certain mtigati ng neasures, no significant
environnental inpacts would result fromconstruction of the fence; thus,
BLMwas not required to prepare an environnental inpact statenent (HS),
pursuant to section 102(2)(Q of the National Environnental Policy Act of
1969 (NEPA), as anended, 42 US C 8 4332(2)(Q (199%).

The approved fence is part of a 1.7-mle-long, 3-strand, barbed wre
fence whi ch woul d run on the west side of the ridge formng the boundary
between the Garl son G eek and South Seens grazing allotnents. About 0.7
of amle of the fence is on public land, the renainder is on private | and.

The need for the fence is expl ained by BLMas fol | ows:

The fence is needed to naintain the integrity of different
grazi ng nanagenent systens on two separate allotnents. The

CGarlson Geek Allotnent is bei ng nanaged under an early season of
use wth cattle being renoved in tine for regrowth of riparian
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vegetation. The riparian areas in the CGarl son Geek Basin are

i nproving under this grazing system The upland areas in the
Skul | Lake Pasture of the South Seens A lotnent are bei ng used
inthe late summer for 2 years and in the spring for 2 years, on
arotation basis. Gattle fromthe Skull Lake Pasture are drawn
to the water and green forage in the riparian areas of the
Carlson Greek Basin during the summer. They fol | ow known cattle
trails over the Alvord Peak ridgeline and drop down into the
Basin, grazing the area being rested. The | ate season

unaut hori zed grazing is slowng recovery of the Carl son O eek
riparian areas. Wen the Skull Lake Pasture is grazed in the
spring, cattle fromboth allotnents mx, causing problens for
bot h ranchers.

(BLM Response at 2.)

Mbreover, BLMasserts that the fence woul d require only a nmni num
di sturbance of soils and vegetati on:

S eel posts woul d be pounded into the ground, each post creating
a hole 1%inch in dianeter. No vegetation woul d be cleared or
even trimmed. Nbo soil would need to be disturbed. Rock cribs
(rocks in a wre basket) woul d be placed on top of the ground to
create stretch panel s and end braces. Rock cribs can be easily
renoved at any tine. Mterials would be carried to the site on
hor seback.

Id.

In his DRFONS, the Area Manager concl uded that the fence was
necessary to keep cattle on the two allotnents frommxing and t hus
nai ntain and i nprove the health of the plant communities and increase the
diversity of plant species on each of the allotnents, especially in the
riparian areas of the Garlson Geek Allotnent. He al so concluded that the
fence did not conflict wth the wlderness val ues of the public |ands, but
rather was necessary for their preservation:

[ The fence] will allowoverall allotnent nmanagenent objectives to
be acconpl i shed through proper nanagenent of grazing. e of
these i nportant objectives is inprovenent of w | derness

ecol ogi cal values. The fence wll be eval uated annually for the
first two years to determne if it is helping to neet the

obj ectives for grazing nanagenent on the Carl son Greek and South
Seens Allotnents. At the tine of wlderness designation, the
fence wll be evaluated to determne if it is conpatible wth

w | der ness val ues.

The tenporary fence does not violate BLMs interim

nanagenent VFA gui del ines. Exception 4 to the general rule for
I nteri mManagenent of VWAs as outlined in Instruction Menorandum

(v
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No. (R 94-023[, dated Novenber 9, 1993,] states, "the only
activities permssible in V8As are tenporary uses that create no
new surface di sturbance nor invol ve [the] pernanent placenent of
structures[,]" or "activities that clearly protect or enhance the
|and' s w | derness val ues" or that "provi de the m ni numnecessary
facilities for public enjoynent of the wlderness val ues.” The
tenporary fence is the mni numnecessary to protect ecol ogical

val ues associated wth the Al vord Peak [VEA .

(DRFONS at 1.)

Inits Satenent of Reasons (SR, ONRC asserts that BLMs approval of
the fence wll prejudice BLMs upconm ng deci sion regardi ng adoption of an
al | ot nrent nanagenent plan (AMWP) for the South Seens Al otnent, since BLM
wll be inclined not to choose a "no grazing" alternative, because the
exi stence of the fence presupposes sone grazi ng use. The ONRC argues t hat
this violates 40 CF.R § 1506.1, because it wll, at the tine of the AW
decision, "limt the choice of reasonabl e alternatives" to adoption of an
AW (SRat 2.)

[1] Regulation 40 CF.R § 1506.1 provides that no action concerni ng
a proposed Federal action shoul d occur while the proposal is under
consideration in an HS (or EA when that action wll either have an
adverse environnental inpact or limt the choi ce of reasonabl e alternatives
to the proposal. The proposal at issue here is construction of the fence,
not adoption of an AMP. Thus, taking action regarding the proposed fence
isnot violative of 40 CF. R 8 1506.1 as it pertains to the separate and
distinct AW proposal. See Southern Uah WIderness Alliance, 141 | BLA 85,
89 (1997).

Qntrary to ONRC s argunent, we do not consider construction of the
fence and adopti on of an AMP as connected acti ons whi ch nust be consi dered
together inasingle BSor EA (SXRat 2.) Regulation 40 CF R §

1508. 25(a) (1) provides that actions are deened "connected,” and thus shoul d
be considered inasingle BSor EA "if they: (i) Automatically trigger
other actions * * * [;] (ii) Gannot or wll not proceed unl ess ot her
actions are taken previously or simultaneously[; or] (iii) Ae

i nterdependent parts of a larger action and depend on the larger action for
their justification." The concern evident in the regulationis to avoid
segnenting interrelated projects such that cumul atively significant
environnental inpacts are overl ooked or, worse, deliberately ignored, in
violation of section 102(2)(Q of NEPA See Taxpayers Vdtchdog, Inc. v.
Sanley, 819 F.2d 294, 298 (D C dr. 1987). The ONRC provi des no argunent
or evidence in support of the assertion that the fence and AWP are
connected actions. Nor, in any case, do we find that to be the case.
onstruction of the fence does not autonatically trigger adoption of an
AW, or vice versa. Nor is either action dependent on the other. The BLM
nay approve the fence regard ess of whether an AWP for nanagi ng grazing use
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wthinthe South Seens Alotnent is ever adopted, since the fence wll
affect the distribution of cattle between the two allotnents and an AWP
woul d affect the distribution of cattle only wthin the South Seens
Alotnent. Likew se, BLMmay adopt an AWP regardl ess of whether the fence
is ever constructed. Further, while the fence may assist in the

achi evenent of AMP objectives in the South Seens Al ot nent by keepi ng out
Carlson Geek Allotnent cattle, the fence and AMP are not i nt er dependent
parts of any larger action. Rather, each has its own utility and purpose.

Mbreover, ONRC has not identified, and we cannot di scern any
cunul atively significant environnental inpact that mght be overl ooked or
i gnored by separately assessing the inpacts of constructing the fence and
adopting an AMP. ¢ therefore conclude that BLMdid not violate 40 CF. R
§ 1508. 25(a) (1) by considering the fence and AP in two separate
envi ronnental revi ew docunent s.

Next, ONRC argues that BLMfailed to consi der an adequate range of
alternatives to the proposed action, thus violating 40 CF. R § 1502. 14.
(SSRat 4.) It asserts that BLMshoul d have consi dered precl udi ng grazi ng
inthe South Seens Al otnent because "a 'no grazing alternative woul d
best protect the Carl son GQreek riparian area[s] fromcattle trespassing
fromSouth Seens Allotnent and woul d not require the construction of a
fence in the VA" Id.

The BLMis required by NEPA to consi der reasonabl e alternatives to a
proposed action, which wll acconplish its intended purpose and yet have a
lesser or noinpact. See 40 CF. R 88 1501.2, 1502.14, and 1508.9; Mt how
Valley dtizens Gouncil v. Regional Forester, 833 F.2d 810, 815 (9th Qr.
1987), rev'd on other grounds, 490 US 332 (1989) This ensures that the
BLM deci si onmaker "has before hi mand t akes |nto proper account all
possi bl e approaches to a particul ar project. Calvert Qiffs' Coordinating
Gmmttee, Inc. v. Lhited Sates Aomc Energy Conmssion, 449 F 2d 1109,
1114 (D C dr. 1971) (enphasis added). Anong such alter natives is the no
action alternative. Here, BLMconsidered the alternative of not
constructing the fence, but engaging in increased herding to keep cattle on
the respective al lotnents. See EAat 4, Aternative 5.

Havi ng concl uded that the anal ysis of the environnental inpacts of
construction of a cattle fence was not an inproper segnentation of a |arger
proposal, we find that BLMdid not err in failing to consider the
alternative of not permtting grazing on either allotnent, since that would
not acconpl i sh the purpose intended to be served by the proposed acti on,
i.e., preventing cattle on each allotnent fromgrazi ng on the ot her
allotnent. See Howard B. Keck, Jr., 124 IBLA 44, 53-54 (1992). Such an
alternative is only pr operly consi dered in the context of deci di ng whet her
to nodify the control | i ng nanagenent franework pl an.
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Both WWand ONRC contend that the Area Manager's August 1994 DR FONS
to approve construction of the fence violates the requirenents of section
603(c) of the Federal Land Policy and Managenent Act of 1976 (FLPWN, 43
USC 8 1782(c) (1994), and BLMs policy on the nanagenent of VFA's, as
set forth in the Interi mMnagenent Policy and Quidelines for Lands under
Wl derness Review (IMP) and in IMNo. (R 94-023.

Furthernore, WVasserts that the Area Manager, in his DRFONS, failed
to provide the "determnation,” required by the IMP, "that the project

conplies wth the [IM]." (SRat 1.)

[2] Al of the lands at issue here are wthin the A vord Peak VBA
which is being reviewed by Gongress for possibl e designation, pursuant to
the Wl derness Act, as part of a wlderness area. They are therefore
subj ect to the protection of section 603(c) of FLPVMA until Qongress either
designates the |ands or rel eases themfromfurther consideration. See
Gmmttee for 1daho's Hgh Desert, 139 IBLA 251, 253 (1997). This neans
that BLMis required to manage the lands "in a nanner so as not to inpair
the[ir] suitability * * * for preservation as wlderness.” 43 USC 8§
1782(c) (1994); Nevada Qut door Recreation Association, 136 | BLA 340, 342
(1996). The BLMs specific nanagenent of the [ands is governed by the I M,
whi ch sets forth certain noninpairnent criteria. These criteria are
designed to ensure that no activity wll occur that wll jeopardize or
negatively affect Gongress' ability to find that the VA has the necessary
W | derness characteristics. CGommittee for |daho's Hgh Desert, 139 | BLA at
253.

I n deci di ng whether to approve an action proposed wthin a VGA the
aut hori zed BLMof fi cer nust decide whether it will inpair the wlderness
suitability of the affected lands. 44 Fed. Reg. 72013, 72023 (Dec. 12,
1979). W¢ hold that the Area Manager nade that determination here,
concl uding that construction of the fence conplies wth the IM. "The
tenporary fence does not violate BLMs interi mnanagenent VA gui del i nes. ™

(DRFONS at 1.)

Next, WVasserts that the EA failed to provide certain infornation
required by section I1-B-3 of the IMP. The WVidentifies six areas in
which it finds the EA deficient:

- Mai nt enance schedul es and procedures, mles, square feet or
acres of soil and vegetation di sturbance

- Meani ngf ul description of soils, erosion potential and
climate, including precipitation

- Exi sting recreation uses

- WI derness characteristics as docunented in the intensive
i nventory report
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- Vi stas, key viewng areas and visitor use areas
- Witten assessnent of cumul ative inpacts.
(SR at 1.)

Section I1-B-3 sets forth certain infornati on "needed to reach
concl usi ons on the noni npai rnent criteria® that nust be contained in an EA
44 Fed. Reg. at 72022. Anong the information specified are the six areas
identified by WV |Id. at 72022-23. W find no error. Wiile sone of the
areas are not covered in the EA’ WVhas provi ded no evi dence that the
information it cites is necessary to reach a concl usi on regardi ng whet her
the fence wll neet the noninpairnent criteria

Next, both WVand ONRC contend that the Area Manager's Deci sion
approvi ng construction of the fence violates the | MP and, specifically, IM
No. (R94-023. They first argue that the fence does not qualify as an
activity that is generally permssible in a VA as provided by the I M
since it is "not really tenporary” because it is not intended to be renoved
when ongress designates the area as W lderness. The ONRC al so asserts
that the fence wll create a surface disturbance: "H acing and renovi ng
fence posts disturbs both surface and subsurface resources.” (SR at 6
n.7.) Both Appellants al so argue that the fence does not qualify as an
exception to the general rule since it will not clearly protect or enhance
the wlderness values in the VA The WVgeneral | y contends that the fence
Wil provide "no inportant wlderness benefit,” but wll instead only
benefit two grazing permttees while "severely inpact[ing] the w | derness
values of the VA" (SCRat 2.) The ONRC al so asserts that the fence w |
adversely affect w | derness val ues.

Inthe IMP, BLMset forth three noninpai rnent criteria for managi ng a
VBA while the area is under wilderness review In order to undertake a
proposed activity, it nust neet all of the criteria or otherw se be
consi dered noninpai ring. See Gormittee for Idaho's Hgh Desert, 139 |BLA
at 255. Such criteria are that the activity is tenporary, any inpacts are
capabl e of being reclained to the condition of being substantially
unnoti ceable in the ViBA as a whole by the tine the Secretary of the
Interior is schedul ed to recommend to the President whether to designate
the area as wlderness, and, after termnation of the activity and any
needed reclamation, the area’'s wlderness val ues are not degraded so far,
conpared wth its values for other purposes, as to significantly constrain
the Secretary's recormendati on. 44 Fed. Reg. at 72018; Dave Paquin, 129
| BLA 76, 80 (1994).

The IMP prinarily governs activity proposed to occur prior to the
Secretary's recoomendation. It is also applicable to activity that wll
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occur after that recommendation and before Gongress acts. Lassen
Mbtorcycle Qub, 133 I BLA 104, 106-07 (1995). However, such activity
cannot neet the noninpai rnent criterion requiring that it be capabl e of
being reclained to the point of being substantially unnoticeabl e by the
date of the Secretary's recommendati on. Thus, such activity nay be
permtted only where it wll be substantially unnoticeabl e and al so satisfy
the other wlderness criteria whenever Gongress acts. 1d. at 107-08; see
IMNo. 94-236, dated July 13, 1994, at 1, 2; Handbook (H8850-1 (Rel. 8-67
(July 5, 1995))) at 9.

In IMNo. (R 94-023, the Sate Drector, Qegon, BLM set forth what
isrequired to satisfy the noninpairnent criteria in the case of a proposed
action, where the affected | ands are under w | derness revi ew

The general rule is that the only activities permssible in VAs
are tenporary uses that create no new surface di sturbance nor
invol ve [the] pernanent placenent of structures. Such tenporary
uses (in effect, "no-trace"” activity) may continue until Qongress
acts, so long as such uses can easily and i nmedi atel y be
termnated at that tine [wthout the need for any subsequent

recl amation] .

(IMNo. CR94-023, at 2.)

Therefore, an activity wll be considered to satisfy the criterion of
being "tenporary,” where it can be easily and i rmedi atel y renoved or
termnat ed whenever Qongress desi gnates the VBA as w | derness. However,
the Sate Orector also provided that there are certain "exceptions" where
the activity need not be i rmedi atel y renoved or termnated when Gongress
acts, but nay continue even after designation. (IMNo. (R 94-023, at 2
see Handbook at 9.) In addition, such activity nay create a new surface
di sturbance and i nvol ve the pernmanent placenent of structures. These
exceptions include what the Area Manager refers to as "Exception 4," which
covers "[a]ctivities that clearly protect or enhance the | and' s w | derness
val ues or that provide the mni numnecessary facilities for public
enj oynent of the wlderness values." 1d. Such activities are consi dered
to be noninpairing and thus are excepted fromthe requirenent to satisfy
the noninpai rnent criteria. See Gormittee for Idaho's Hgh Desert, 139
| BLA at 255.

The Sate Orector cautioned that "[p]rojects that nay enhance
W | derness values in a portion of the VA but are anticipated to create
noti ceabl e degradation of natural character to other portions of the VGA
shoul d not be approved.” (IMNo. (R94-023, at 3.) Thus, even though an
excepted activity has a beneficial inpact on certain wlderness val ues, it
nust al so generally satisfy the wlderness criteria, and not adversely
affect ongress' ability to designate the whole area as wilderness. See IM
No. 94-236, at 1, 2.

In the present case, the Area Manager concluded, in his DR FONS, that

the fence wll "clearly protect [and] enhance the | and' s w | derness
val ues,” i.e., the "ecol ogical val ues associated wth the A vord Peak
[VEA . "
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(DRFONS (quoting fromIMNo. (R94-023, at 2).) He also stated that it
woul d "al l ow overal | all ot nent nanagenent obj ectives to be acconpli shed, "
including the "inprovenent of wlderness ecol ogical values.”" 1d. The Area
Manager, thus, found that the fence was "except[ed]" fromthe requirenent
that activity be i mediately removed or termnated when Gongress desi gnat ed
the VA as wlderness. (IMNo. (R94-023, at 2.)

However, the Area Manager provided that BLMwoul d eval uate the fence
when ongress acted to designate the VBA in order to determne whether it
was "conpatible with wlderness val ues," and thus whet her BLM shoul d cal |
for its renoval at that tine. (DRFONS at 1.) If it was determined to be
conpatible, the fence would renmain. If found to be not conpatible, it
woul d be removed. W& fail to see howthis would, in the case of the fence
at issue here, have negatively affected Gongress' ability to designate the
VBA as wi | der ness.

In any event, during the course of these appeals, BLMhas clearly
indicated that "the proposed fence wll inmmediately be renoved when and i f
the Gongress designates the Alvord Peak VA as a w | derness.” (BLM Answer
at 3 (citing Novenber 21, 1994, declaration of Andrews Resource Area Acting
Manager).) There is no evidence that BLMw | fail tolive uptoits
conm t nent .

Thus, BLMhas now firnty decided that the fence wll be "tenporary,”
wthin the neaning of IMNo. (R 94-023. However, we nust still consider
whet her the fence nay be excepted fromthe general rule where it woul d
create a slight surface disturbance and, to this extent, deviate fromthat
rule. See Handbook at 9.

The WWand ONRC contend that the Area Manager erred when he concl uded
that the fence wll clearly protect and enhance the w | derness val ues of
the VA  The WVnotes that the "key benefit[s] * * * are to the riparian
values in [the] CGarlson Oreek drai nage whi ch are outside the VA and to the
permttees in that they would not have to do as nuch herding.” (SRat 1.)

This viewis shared by ONRC

The BLMdetermined that the fence woul d prinarily protect and enhance
the health of the plant cormunity and plant diversity in the riparian areas
of the Garl son G eek Basin, which are entirely outside the VA (EA at 1,
4-5, 7.) This was, aside fromthe undeni abl e advantage to the permttees
of elimnating the need for herding, clearly its key benefit. However, BLM
al so found that the fence woul d protect and enhance the heal th of the plant
community and plant diversity in the upland areas wthin the VA
particularly wthin the Garlson Geek Allotnent. The BLMnoted in the EA
that, as a result of the grazing regi ne ai ded by the fence, "[t]he neadows
in the headwat ers of Carl son G eek shoul d experience reduced erosion and an
i ncrease of standing vegetation due to the early season grazi ng and
inproved distribution. (EAat 6.) This would be especially significant
inthe case of the Carl son Qeek A lotnent since both the riparian and
upl and areas are, under the adopted grazi ng system designed to be rested,
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inorder to allowregrowh, during nuch of the year. However, it woul d
also be true in the case of the South Seens Alotnent. dearly, the fence
woul d preclude the flow of cattle between the two allotnents, thus

el imnating excessive nunbers of cattle that mght otherw se congregate on
either of the allotnents at any tine, especially when the allotnent is
being rested. See TJD Request to Intervene at 1.

Furthernore, BLMfound that the fence would al so elimnate cattle use
of the well-established trails across that particul ar section of ridgeline.
The BLMnoted that the trails, like the other trails across the nore than
9 mles of ridgeline inthe VA had, as a result of past cattle use, been
"denuded of vegetation and [were subject to] accel erated erosi on whi ch
detract[s] fromthe natural ness of the area.” (Declaration of Andrews
Resource Area Acting Manager at 1.) Thus, it concluded that the fence
woul d ai d the process of "healing" these high elevation trails, which
"take[s] decades," especially given the large nunbers of cattle expected to
use the allotnents. 1d. at 1, 2; see EAat 6 ("The fence would limt the
novenent of cattle across the pass over the ridge and allow [the] effects
of trailing* * * inthe areato heal"); TJD Request to Intervene at 2.)

The WVand ONRC have provi ded no evidence to the contrary. At best,
ONRC sinply asserts that the fence wll not limt cattle use of the trails
| eading across the ridgeline: "[Habit-formng cattle tend to trail al ong
the fence line in an effort to gain access to the riparian area that the
fence is intended to deny them” (SCRat 6 n.7.) This does not overcone
BLMs opinion that cattle wll cease to use the trails unless they can gain
access across the top of the ridge.

V¢, therefore, conclude that WWand ONRC have failed to carry their
burden to establish, by a preponderance of the evidence, that BLMerred in
finding that the wlderness val ues in the VA woul d be protected and
enhanced by construction of the fence. See Nevada Qutdoor Recreation
Assaoci ation, 136 | BLA 340, 344 (1996), and cases cited.

The WVal so asserts that BLMincorrectly found that the fence woul d
not adversely inpact the wlderness val ues in the VBA

The fence trammel s (controls) the VBA and is indi sputabl e

evi dence that people rather than nature are in control of what is
happening in the VA Qe half mle of fence, no natter how
careful ly constructed, detracts fromthe natural scenery and
causes both wldife and people to nodify their behavior. Barbed
wreis not natural; it is controlling (that's why it is used)
and interferes wth primtive and uncontrol | ed type of recreation
and the sense of solitude.

The 0.5 mle of fence woul d be evident to the casual
observer wthinthe V@A * * *. |t would be nuch nore than
evi dent when the recreationist had to crawt over or under it.

(SIRat 2.) The ONRC al so rai ses the question of adverse inpacts to VBA
w | der ness val ues.
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The BLM concl uded in the EA that the fence woul d have only a mni nal
i npact on the VWBA wi | derness val ues of natural ness and out st andi ng
opportunities for primtive, unconfined recreation. It noted that the
fence woul d be partially screened by topography and vegetation and fence
nmaterial s woul d be colored so as to blend in wth the surroundi ng
environnent, thus making it not visible throughout nuch of the VA In
addition, the fact that it woul d be | ocated close to the VA boundary woul d
“limt[] its inpacts on people hiking wthin the area.” (EAat 6.)

The WVargues that the fence is a hunan and not a natural el enent of
the environnment, which wll affect those (including wildlife and peopl €)
who cone into i medi ate contact wthit. As toits inpact on natural ness,
WVproves only that the fence woul d be substantially noticeabl e to those in
itsinmmediate vicinity. It does not present any evidence that it would be
substantially noticeable in the VA as a whol e or any substantial portion
thereof. Nor does it attenpt to define to what extent the natural scenery
of the VA woul d be affected. Thus, we are not persuaded that construction
of the fence wll adversely inpact the natural ness of the VA See U ah
WI derness Associ ation, 72 | BLA 125, 128 (1983).

Therefore, we conclude that WVand ONRC have failed to sustain their
burden to establish, by a preponderance of the evidence, that BLMerred in
determining that no wlderness val ue in the VA woul d be degraded or
adversely affected in any neani ngful way by construction of the fence. Ve
al so concl ude that the Area Manager properly found that the fence woul d
protect and enhance, rather than degrade, wlderness val ues in the VA and
was thus excepted fromthe general rule that it be imedi ately renoved when
ongress designates the area as w lderness and to not create any new
surface di st urbance.

To the extent Appel |l ants have rai sed argunents whi ch we have not
specifical |l y addressed herein, they have been consi dered and rej ect ed.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

John H Kelly
Admini strative Judge

| concur:

C Randall Gant, Jr.
Admini strative Judge
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